Public Opinion & the Supreme Court:
The Puzzling Case of Abortion

Linda Greenhouse

Abstract: The relationship between the Supreme Court and public opinion remains ambiguous, despite
efforts over many years by scholars both of the Court and of mass behavior to decipher it. Certainly
Supreme Court Justices live in the world, and are propelled by the political system to their life-tenured
positions. And certainly the Court, over time, appears to align itself with the broadly defined public
mood. But the mechanism by which this occurs — the process by which the Court and the public engage
one another in a highly attenuated dialogue — remains obscure. The Court’s 1973 abortion decision, Roe v.
Wade, offers a case in point. As the country began to reconsider the wisdom of the nineteenth-century
criminalization of abortion, which voices did the Justices hear and to which did they respond ? Probing
beneath the surface of the public response to Roe serves to highlight rather than solve the puzzle.
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Students of judicial behavior strive to understand
how public opinion reaches and influences the
Supreme Court, while scholars of mass behavior
study how Supreme Court decisions shape public
perceptions of the Court and the issues it address-
es. These overlapping inquiries reflect the constant
dialogue between the Court and the public. It is an
imperfect and sometimes inaudible dialogue, to be
sure: one side seemingly remote and theoretically
insulated from external influence, the other only
episodically attentive and often woefully unin-
formed. It is a highly attenuated dialogue, filtered
through, and at times distorted by, the intervening
structures of the media, electoral politics, and the
legal system itself.! It is dynamic, not static, fluctu-
ating over time and across substantive areas of the
Court’s and the public’s concern.

Clearly, “public opinion and the Supreme Court”
is a big subject, the topic of a steady flow of books
and articles, most of which acknowledge the ambi-
guity at the heart of the relationship. In this essay, I
offer as a case study the Court’s decision in 1973 to
constitutionalize a woman’s right to abortion. My
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focus is not the doctrinal basis of that
decision, Roev. Wade,* but rather the puz-
zle of what preceded it and what followed
from it. How did the majority in Roe -

seven middle-aged to elderly men, includ-
ing three of President Richard M. Nixon’s
four appointees to the Court — understand
the abortion issue in 1973 ? How did a rul-
ing that did not at first appear particularly
polarizing come to symbolize conflict not
only over abortion but over the role of
the Supreme Court itself ? And what does
the Court’s encounter with abortion, and
the public’s response to Roev. Wade, tell us
about the broader subject of the Supreme
Court and public opinion ?

Roe v. Wade ended the century-old re-
gime of criminalized abortion, invalidat-
ing the laws in all but the handful of states
where reform had recently been achieved
through legislative action or state-court
decision.3 Roe is thus often depicted as
having exploded like a bombshell on an
unprepared and unaccepting public. Fur-
ther, given the fact that the abortion issue
continues to fester and to influence our
domestic politics down to the present day,
Roe is also often blamed for having caused
a “backlash” that, in this account, should
serve as a warning to those who would
seek judicial resolution of social problems.
Indeed, the case has come to many to
symbolize the peril of adjudication itself.4
Consider, for example, a colloquy that
took place in a federal courtroom in San
Francisco in June 2010, at the end of the
federal district court trial in the California
same-sex marriage case. Theodore Olson,
the lawyer representing same-sex couples
seeking the right to marry, had just risen
to begin his closing argument when the
presiding judge, Vaughn Walker, asked
him this question:

[I]sn’t the danger, perhaps not to you and
perhaps not to your clients, but the danger
to the position that you are taking, is not

that you're going to lose this case, either
here or at the Court of Appeals or at the
Supreme Court, but that you might win it?
And, as in other areas where the Supreme
Court has ultimately constitutionalized
something that touches upon highly-sensi-
tive social issues, and taken that issue out
of the political realm, that all that has hap-
pened is that the forces, the political forces
that otherwise have been frustrated, have
been generated and built up this pressure,
and have, as in a subject matter that I'm sure
you're familiar with, plagued our politics
for 30 years? Isn’t the same danger here
with this issue?

Mr. Olson responded: “I think the case
that you're referring to has to do with
abortion.” “It does, indeed,” said Judge
Walker.5

In what follows, I take issue with the
conventional accounts both of the context
in which Roe v. Wade entered the world
and of the decision’s aftermath. But first,
some necessary background on our broad-
er subject: how the Supreme Court and
the public observe and understand one
another.

The great tides and currents which engulf
the rest of men do not turn aside in their
course and pass the judges by.

~Benjamin N. Cardozo®

Fifteen years into his Supreme Court
tenure and just months before becoming
Chief Justice, William H. Rehnquist, re-
flecting Cardozo’s well-known observa-
tion, commented that it would be “remark-
able indeed” if judges were not influenced
by the “currents and tides of public opin-
ion which lap at the courthouse door.””
Judges may be isolated in their court-
houses, he said, but “these same judges go
home at night and read the newspapers
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or watch the evening news on television;
they talk to their family and friends about
current events.”8

One dramatic example was to occur late
in Chief Justice Rehnquist’s tenure. On
April 28, 2004, the Court heard oral argu-
ment in two cases challenging the Bush
administration’s approach to detaining
“enemy combatants” in the wake of the
September 11, 2001, attacks.? Justice Ruth
Bader Ginsburg pressed Deputy Solicitor
General Paul Clement, arguing for the ad-
ministration, to acknowledge some limit
to the claim of inherent executive author-
ity that he had put forward in his brief.
Without some limit, Justice Ginsburg
wanted to know, what would stop the
president from invoking executive author-
ity to authorize torture? “Well, our exec-
utive doesn’t,” Mr. Clement replied.1©

Hours later, the CBS News program 60
Minutes broke the story of the atrocities
committed by Americans against inmates
of the Abu Ghraib prison in Baghdad.
Perhaps some members of the Court were
watching. Undoubtedly, with the rest of
the country, all learned of the revelations
soon enough. Did the major public scan-
dal that unfolded during the weeks be-
tween the April arguments and the Court’s
June opinions influence the majority’s
rejection of the administration’s essential
claim —a claim of unilateral power with
which judges should not interfere ?1* An
intriguing question, unanswerable with
any certitude. “Does Public Opinion In-
fluence the Supreme Court? Possibly Yes
(But We're Not Sure Why)” was the title
of a 2010 law review article by Lee Epstein
(the editor of this issue) and Andrew D.
Martin.?2 To their title, the coauthors
might have added “or How.”

One recently published historical over-
view, legal scholar Barry Friedman’s The
Will of the People: How Public Opinion Has
Influenced the Supreme Court and Shaped the
Meaning of the Constitution,'3 conveys the
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author’s premise in its very title and sub- Linda

title. The message is that yes, public opin-
ion matters, and that only the mechanics
of its influence remains to be unpacked
and explained. Other scholars, responding
to Professor Friedman’s work, question
the identity of the relevant “public” whose
opinion reaches the Court. Lawrence
Baum and Neal Devins, in their article
“Why the Supreme Court Cares About
Elites, Not the American People,”4 note
that Chief Justice Rehnquist, in his 1986
lecture cited above, specifically referred to
“family and friends,” rather than to “the
public at large.”15

While “we think that the Court is not
immune from changing social norms and
that the Justices’ opinions will eventually
reflect changing social conditions,” Pro-
fessors Baum and Devins write, “[a]t the
same time, we do not think that public
opinion has a significant direct effect on
Court decision making.”1® Few people
know much about the Court or its work,
they point out, and most Supreme Court
decisions pass under the radar of public
attention. But Supreme Court Justices,
like other people, “want most to be liked
and respected by people to whom they are
personally close and people with whom
they identity. For the Justices, those people
are overwhelmingly part of elite groups”
—including the legal profession itself.17

More than a half-century earlier, in his
classic article on the Supreme Court as a
“national policy-maker,” Robert A. Dahl
described the Court as “an essential part
of the political leadership.” He said, “The
main task of the Court is to confer legiti-
macy on the fundamental policies of the
successful coalition” — by which he meant
“not simply on the particular and paro-
chial policies of the dominant political
alliance, but upon the basic patterns of
behavior required for the operation of a
democracy.”8 Professor Dahl explained
further that the Court can succeed at this
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task “only if its action conforms to and
reinforces a widespread set of explicit
or implicit norms held by the political
leadership.”19

Political scientist Thomas R. Marshall
examined Supreme Court decisions over
a fifty-year period on issues for which
available opinion polling indicated the
public’s preferred outcome. He found
146 “matches,” concluding that “[w]here
clear poll margins exist, three-fifths to
two-thirds of Court rulings reflect the
polls.”29 Professor Marshall’s analysis
does not suggest simple cause and effect:
“No single theory could adequately ex-
plain the linkage process.”! He ascribes
considerable significance to the “federal
policy process” itself, noting that when
the Court defers to congressional action,
as it most often does, it is in effect defer-
ring to public opinion.?>?

Common to these and many other stud-
ies is the assumption that most Justices,
most of the time, do care about maintain-
ing at least a rough alignment with the
public mood. Perhaps they care — or per-
haps we should hope that they care — only
subconsciously; as the legal scholar Paul
Freund once said, “[J]udges...should not
be influenced by the weather of the day,
but they are necessarily influenced by the
climate of the age.”23 As Lee Epstein and
Andrew Martin put it in their article
quoted above, “When the ‘mood of the
public’ is liberal (conservative), the Court
is significantly more likely to issue liberal
(conservative) decisions. But why is any-
one’s guess.”24

A possible reason, as Robert Dahl sug-
gested, is that periodic appointments to
the Court will almost always reflect the
preferences of the ruling regime. Or per-
haps, as Lee Epstein and her coauthors
proposed in an earlier article, Justices
make strategic choices aimed at maxi-
mizing the Court’s own effectiveness
within a system of separated powers:

We argue that, given the institutional con-
straints imposed on the Court, the Justices
cannot effectuate their own policy and
institutional goals without taking account
of the goals and likely actions of the mem-
bers of the other branches. When they are
attentive to external actors, Justices find
that the best way to have a long-term effect
on the nature and content of the law is to
adapt their decisions to the preferences of
these others.25

Tocqueville, as is so often the case, may
have put it best: “The power of the Su-
preme Court Justices is immense, but it is
power springing from opinion. They are
all-powerful so long as the people con-
sent to obey the law; they can do nothing
when they scorn it.”26

The Gallup Poll made headlines in Fall
2011 when its annual governance poll
showed that the percentage of Americans
who approved of the Supreme Court had
dropped over the preceding two years,
from 61 percent to 46 percent.?’ The
Court had begun the millennium with an
approval rating of 62 percent, dropping
into the 40s just once during the ensuing
decade, in 2005. The Gallup report did
not endeavor to explain the poll result,
noting only that the drop “could be a re-
sult of the broader decline in Americans’
trust in government in general, rather
than a response to anything the Court has
done recently.” Gallup also observed that
“Americans still have significantly more
trust in the judicial branch than in either
the executive or the legislative branch.” A
separate poll measuring public support
for Congress at the end of 2011 showed an
approval rating of 11 percent, the lowest
since Gallup began polling on public atti-
tudes toward Congress more than thirty
years ago.28

It is difficult to know how to interpret
the Gallup result. Historically, public
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support for the Supreme Court has been
both high and “remarkably constant.”>9
One political science article from 1997 con-
cluded that “an active and even contro-
versial Court can enjoy strong, stable ag-
gregate support.”3° The authors of course
could not foresee the Court’s controver-
sial intervention in the 2000 presidential
election. But even Bushv. Gore3! did almost
nothing to dent the Court’s high approval
rating, either in the immediate aftermath
of the decision or in the longer term.
“[T]he net effect on the public’s evalua-
tion is essentially nil,” one researcher
concluded a half-year after the ruling.3*
A Gallup poll in June 2001 that asked the
question, “Do you approve or disapprove
of the way the Supreme Court is handling
its job ?” found no overall change from the
62 percent approval rate of the previous
summer — that is, from before the elec-
tion. While the results by party affiliation
showed that Democrats’ approval had
declined (although still a majority) while
Republicans’” had risen, more Democrats
said they had a “great deal or quite a lot”
of confidence in the Court in June 2001
than had expressed the same level of
confidence a year earlier (46 percent com-
pared with 44 percent).33

Despite the recent dip in public support,
unexplained and perhaps evanescent, the
question remains: on what basis does the
public support the Supreme Court at all?
One answer might be that the Court, as
discussed earlier, remains attuned over
time to the prevailing public mood. Yet
this cannot be a complete answer. Many
of the Court’s most important rulings,
from Brown v. Board of Education34 to the
Guantdanamo decisions,35 if not demon-
strably counter-majoritarian, have plunged
the Justices into deeply and emotionally
contested territory. Al Gore received more
than a half-million more votes nation-
wide than George W. Bush -including,
possibly, more votes in Florida, depend-
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ing on the recount methodology — yet peo- Linda

ple generally accepted the result of the Greenhouse

Court’s intervention.

There is, of course, a difference between
diffuse support — general loyalty to the in-
stitution and its role — and specific support
for a particular set of outcomes. Accord-
ing to James L. Gibson and Gregory A.
Caldeira, “[S]upport for the Court has lit-
tle if anything to do with ideology and
partisanship,” and instead is “grounded
in broader commitments to democratic
institutions and processes, and more
generally in knowledge of the role of the
judiciary in the American democratic
system.”30 Diffuse support, in turn, trans-
lates into a “positivity bias” under which
“the effect of popular and unpopular deci-
sions is asymmetrical.”37 Because people
generally support the Court, regarding it
as a special institution and not simply
another political actor, they tend over time
to fiteven those decisions they oppose into
the overall legitimizing frame. Exposure
even to unwelcome decisions “necessarily
means exposure to the legitimizing sym-
bols of judicial power.”33

In one creative study of the “legitima-
tion hypothesis,” political scientist Jetfery
J. Mondak presented people with one of
two versions of a controversial decision,
one version said to have been made by the
Supreme Court and the other by a school
board or other agency of local government.
For example, people were given the facts
of a 1988 Supreme Court decision, Hazel-
wood School District v. Kuhlmeier,39 which
authorized public school principals to cen-
sor the content of the student newspaper.
In one version, the outcome was accurate-
ly presented as the result of a Supreme
Court decision, while in the other, the
decision-maker was said to have been the
local school board. People in each group
were asked whether they agreed with the
decision and whether they felt it was “a
good or a bad development for public
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education.” As hypothesized, attributing
the result of this and other cases to the
Supreme Court conferred more “policy
legitimacy” on the outcomes, particular-
ly when the issue was one to which the
respondents had not yet been exposed
and so did not yet have a fixed view.
“Legitimation likely operates on the mar-
gins of public opinion,” the author con-
cluded, adding: “But incremental does not
mean insignificant; the Supreme Court re-
tains a meaningful capacity for legitima-
tion even if that process is confined to the
margins of public opinion.”4°

Observing recent Supreme Court con-
firmation hearings, one might assume that
a powerful source of public support for
the Court is the belief that judging is basi-
cally a mechanical exercise in which
judges simply connect the dots. “In each
case | have heard, I have applied the law
to the facts at hand,” Judge Sonia Soto-
mayor told the Senate Judiciary Commit-
tee in her opening statement on July 13,
2009.41 More colorfully, Judge John G.
Roberts, Jr., declared in his opening state-
ment at his confirmation hearing in 2005:
“Judges are like umpires. Umpires don’t
make the rules, they apply them.”4% Sen-
ators cheered — indeed, appeared to insist
upon - these value-free formulations, en-
dorsing what political scientists have
called “the myth of legality.”43

Not only is this a mythic description of
the judicial function, but it does not
appear to be a description in which the
public actually believes. On the basis of a
recent survey, James Gibson and Gregory
Caldeira conclude that “most Americans
reject the mechanical jurisprudence mod-
el: Most believe that judges have discre-
tion and that judges make discretionary
decisions on the basis of ideology and
values, even if not strictly speaking on
partisanship.”44 While Americans are
thus legal realists, the authors observe,
institutional support for the Supreme

Court remains robust nevertheless. Their
explanation is that the public is culturally
primed to see the exercise of discretion
by Supreme Court Justices as “principled
discretion,” and “[i]t appears that this
conception of principled but discretion-
ary judicial policymaking renders realis-
tic views compatible with judicial legiti-
macy.”45 On this reading, the public is a
good deal more sophisticated than its
political leaders give it credit for.

To consider Roe v. Wade is to confront
head-on the many contradictions and am-
biguities of our general subject. How did
the Justices understand the debate over
abortion’s legalization and what were the
sources of their knowledge ? It seems clear
that the Justices viewed the issue through
the eyes of the elite class in which they
moved. The abortion reform movement
was driven by the elites: first by the public
health profession, which as early as the
1950s called attention to back-alley abor-
tions as a serious public health prob-
lem49; followed shortly by the American
Law Institute, which proposed reform as
part of its 1962 Model Penal Code47; and
eventually by the American Medical Asso-
ciation, which in a resolution adopted by
its House of Delegates in June 1970 au-
thorized its members to perform abor-
tions consistent with the “standards of
sound clinical judgment” and in the “best
interests” of their patients.48 Four months
later, the appeal in Roe v. Wade arrived at
the Supreme Court.

Although many people today assume
that the abortion reform movement was
fueled by the women’s movement, femi-
nists actually came late to the abortion
issue. Equality of economic opportunity
was the goal that united feminist activists
in the late 1960s and early 1970s, with
claims to reproductive freedom only grad-
ually moving up on their list of priorities
as Betty Friedan and other leaders made
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the connection between women'’s ability
to participate fully in the workforce and
to control their reproductive lives. The
National Organization for Women'’s “bill
of rights,” published in 1967, listed access
to contraception and abortion as number
ten of its ten “demands.” Women who did
not view abortion as part of the feminist
agenda split from the organization at that
point and formed the Women’s Equity
Action League, focusing on educational
and workplace equality.49

Women’s groups did adopt the abor-
tion-rights cause in a major way in the
early 1970s —by which time Roe v. Wade
was already on the Court’s docket. It is
plausible to suppose that the publicly
feminist cast the abortion issue acquired
while the case was under consideration
largely escaped the Justices’ notice. In any
event, women and their now-familiar
claims to dignity, autonomy, and equality
in matters of reproductive freedom are
almost completely absent from the opin-
ion itself.5° Consider one of the conclud-
ing paragraphs of Justice Harry A. Black-
mun’s majority opinion:

The decision vindicates the right of the
physician to administer medical treatment
according to his professional judgment up
to the points where important state inter-
ests provide compelling justifications for
intervention. Up to those points, the abor-
tion decision in all its aspects is inherently,
and primarily, a medical decision, and basic
responsibility for it must rest with the
physician.5!

Roe remained on the Court’s docket for
an unusually long time. Typically, the
Court disposes of a case within a year or
so; a petition that arrives over the summer
and that is granted within a few months
after the start of the new term in October
will be argued after the first of the new
year and decided by the end of June. Roe
was different. After the appeal from a
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federal district court in Texas arrived in Linda

October 1970, the Justices put the case Greenhouse

aside while they proceeded to decide two
other cases with possible implications for
Roe.5? Not until April 1971 did the Court
add Roe to its calendar for argument and
decision.

By the time the case was scheduled for
argument, in December 1971, Justices
Hugo L. Black and John Marshall Harlan
had unexpectedly retired, and the Court
was down to only seven members. In cases
they deemed sufficiently important to be
heard by a full nine-member Court, the
remaining Justices deferred the scheduled
arguments until the vacancies could be
filled. They did not see Roe as such a case
(“How wrong we were,” Justice Blackmun
later reflectedS3), and the seven Justices
heard argument on December 13, 1971.
The following month, the two new Jus-
tices, Lewis F. Powell, Jr., and William H.
Rehnquist, took their seats, and the Court
decided in June 1972 that Roe should be
reargued. The second argument took place
on October 11, 1972, and the Court issued
the decision on January 22, 1973.

Roe’s unusual trajectory through the
Court is significant because it was during
those crucial twenty-seven months that
the cultural and political resonance of the
abortion issue began to shift. Women
marching under banners that called for
“free abortion on demand” conveyed a
message very different from articles in
medical journals calling for abortion
restrictions to be relaxed for the sake of
public health. There were many such
articles in Justice Blackmun’s files.54

At the same time, the Catholic Church
was mobilizing energetically against the
tides of reform. The New York legislature,
which had repealed the state’s nineteenth-
century criminal abortion statute in 1970,
repealed the repeal in 1972 under intense
pressure from the church on Catholic leg-
islators. Only Governor Nelson A. Rock-
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efeller’s veto kept New York from recrim-
inalizing abortion.55 President Nixon,
running for reelection, was being urged by
his advisors to take a strong stand against
abortion as a way of drawing Catholic vot-
ers away from their traditional home in
the Democratic Party.5¢ Following that
advice, the president in May 1972 had sent
a public letter to New York’s Cardinal
Cooke expressing his support for the Car-
dinal’s campaign to reinstate the abortion
prohibition.57

Also that spring, President Nixon reject-
ed the proposal by the Rockefeller Com-
mission on Population and the American
Future, a blue-ribbon group he himself
had established more than two years ear-
lier, that restrictions on access to contra-
ception and abortion be lifted as a matter
of federal policy.5® That a presidential
commission composed of civic, business,
and political leaders from throughout the
country could make such a recommenda-
tion could only have served to reinforce
the Justices in their belief that there was
broad public support for decriminalizing
abortion.

Indeed, a Gallup poll in Summer 1972
made the point powerfully, showing broad
agreement across all demographic groups
with the statement: “The decision to have
an abortion should be made solely by a
woman and her physician.” Sixty-three
percent of all men and 64 percent of
women agreed with the statement. So did
65 percent of Protestants and 56 percent
of Catholics. Surprisingly from today’s
perspective, and significantly for under-
standing what was to come, more Repub-
licans than Democrats agreed: 68 percent
to 59 percent. In his Roe v. Wade working
file, Justice Blackmun had a copy of
George Gallup’s syndicated column de-
scribing the poll results.>9

Itis not surprising that this poll, with the
broad question it posed, did not reflect the
growing conflict over abortion. A more

nuanced poll on abortion attitudes, con-
ducted by the National Opinion Research
Center of the University of Chicago
(NORC) beginning in 1965 as part of its
General Social Survey, was more reveal-
ing. This poll asked whether a woman
should be able to obtain a legal abortion
under any of six circumstances. Three of
the circumstances, often described as
“hard” reasons for abortion, were health
endangerment, rape, and “a strong chance
of a serious defect in the baby.” The other
three, the “soft” circumstances, were in-
come too low to afford another child; an
unmarried woman who did not wish to
marry the father; and a married woman
who did not want more children. In the
1972 NORC survey, support for an abor-
tion right for the “hard” reasons ranged
between 79 percent (for rape and fetal
defect) to 87 percent (pregnant woman'’s
health). But fewer than half the respon-
dents (40 to 49 percent) supported legal-
ized abortion for any of the three “soft”
reasons. Diffuse support for ending the
regime of criminalized abortion was clear-
ly much greater than specific support
when respondents were asked to envi-
sion particular reasons for terminating a
pregnancy.®©

In any event, the messages of the in-
creasingly energized opposition were stra-
tegically targeted and, at that time, almost
entirely Catholic. For example, on a Sun-
day in late Summer 1970, Republican elec-
tion registrars set up tables in front of
more than a dozen Catholic churches in
Southern California with the purpose of
encouraging Sunday Mass worshipers to
change their registration from Democrat
to Republican. From the pulpit, priests
urged their parishioners to take advantage
of the opportunity, in protest against an
abortion-rights plank in the state Demo-
cratic Party platform. The Republican
State Committee had reached out to the
priests to enlist their cooperation. The in-
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cident was reported critically in the pro-
gressive Catholic magazine Commonweal 51

Still, the right-to-life position had not
yet become part of the fabric of public
Catholic identity by the time of the
Gallup poll, so respondents could both
identify themselves as Catholic and also
express agreement with the poll’s broad
statement of support for abortion. That
the one Catholic on the Supreme Court,
William J. Brennan, Jr., also favored legal-
izing abortion made it all the more un-
likely that the other Justices would per-
ceive what was happening outside their
quiet precinct. They had little way of real-
izing that Roe v. Wade, having arrived at
the Court from one world, would emerge
into another.

Clearly, conflict over abortion was grow-
ing before the Supreme Court ruled. In
no sense did the Court “start it.” At most,
Roe served as accelerant on a smoldering
fire. But did it even serve that purpose?
Not right away and not directly. Turning
Roe v. Wade the decision into Roe v. Wade
the symbol took concerted effort by those
whose interests the transformation served.
The polarization and party realignment
that eventually - but only eventually -
occurred define the abortion landscape
that we know today.

Newspaper commentary the morning
after the decision was highly favorable,
including in media markets far from cen-
ters of liberal sentiment. The Atlanta Con-
stitution’s editorial called the decision
“realistic and appropriate,” despite the
fact that in Doe v. Bolton,2 the companion
decision to Roe, issued the same day, the
Court had invalidated Georgia’s abortion
law, which was based on the American
Law Institute model. Although Roe struck
down a Texas law, newspapers in Texas
praised the opinion, with the Houston
Chronicle calling it “sound” and the San
Angelo Standard-Times calling it “wise and
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humane.” The San Antonio Light comment- Linda

ed: “The ruling is not perfect, but it was as
close to it as humanly possible.”63 Overall
support for abortion rose slightly in the
aftermath of Roe, as reflected in the NORC
poll results from 1972 to 197304 — evidence,
perhaps, of the “legitimation hypothesis”
discussed earlier.%5 (Although one fre-
quently cited article, based on a more
granular study of the poll data, concluded
that while net support changed little, even
rising slightly, there was evidence that
attitudes toward the legitimacy of abor-
tion for the NORC “discretionary” reasons
had diverged and “changed in the direc-
tion of greater group differences and con-
flict,” evidence of early polarization.®0)
The Catholic hierarchy, of course, react-
ed with outrage, and varieties of a “human
life amendment” were introduced in Con-
gress. But the church was essentially
alone. The Evangelical Protestant church-
es, which today are at the forefront of anti-
abortion activism, had not yet expressed
the categorical opposition to abortion that
they would come to embrace. As the abor-
tion issue became increasingly visible in
the late 1960s and early 1970s, many reli-
gious denominations felt obliged to for-
mulate a position. In June 1971, the South-
ern Baptist Convention adopted a resolu-
tion calling for “legislation that will allow
the possibility of abortion under such
conditions as rape, incest, clear evidence
of severe fetal deformity, and carefully
ascertained evidence of the likelihood of
damage to the emotional, mental, and
physical health of the mother.”67 The
same year, the National Association of
Evangelicals likewise announced that
“we recognize the necessity for therapeu-
tic abortions” for reasons of health and
possibly for other reasons as well.®8
Evangelicals regarded abortion as a
Catholic issue, and it was some years be-
fore they adopted the issue as their own.
The Reverend Jerry Falwell, a prominent
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Evangelical, did not preach against abor-
tion until five or six years after Roe, when
Republican Party strategists approached
him and urged his help in creating the
“pro-family” coalition that became the
Moral Majority.%9

Into the mid-1970s, the abortion issue
remained quiescent as a target of political
mobilization. In December 1975, President
Gerald Ford (whose wife, Betty, spoke
openly in favor of abortion rights) named
Judge John Paul Stevens to succeed Jus-
tice William O. Douglas on the Supreme
Court. Justice Douglas’s retirement creat-
ed the first vacancy on the Court since Roe
was decided. Yet at his Senate confirma-
tion hearing, nearly three years after Roe,
Judge Stevens, whose views on the issue
were unknown, did not receive a single
question about abortion before being
confirmed by a vote of 98-0.7° In October
2011, I had occasion to ask Justice Stevens
whether the absence of abortion ques-
tions had surprised him. Not at all, he re-
plied, because the Supreme Court had
ruled, and abortion was not an open issue.

As late as 1980, the Republican national
platform offered only mild criticism of
the Court and Roe, declaring that “we rec-
ognize differing views on this question
among Americans in general —and in our
own party.”7! Reflecting the fact that
many Republicans supported legalized
abortion, as revealed by Gallup in the 1972
poll, the party still remained, to at least
some degree, a “big tent” on the issue.
But by 1984, its platform declared: “The
unborn child has a fundamental individ-
ual right to life which cannot be in-
fringed.”’> Those who thought other-
wise were no longer welcome.

While the mechanics of party realign-
ment are beyond the scope of this article,
it is highly unlikely, given the evidence
from the early years after the decision, that
Roe alone could have been the engine.
Rather, several brilliant political strate-

gists of the New Right, including Richard
Viguerie, Paul Weyrich, and Phyllis
Schlafly - all Catholic — saw the opportu-
nity to bring Catholics and Evangelicals
together under a “pro-family” banner that
included opposition not only to abortion,
but also to the proposed equal rights
amendment, which had been approved
by Congress and sent to the states for
ratification.

Evangelicals also were highly energized
by the controversy over whether religious
schools and colleges that discriminated
on the basis of race should be entitled to
tax-exempt status. The Carter administra-
tion’s decision to withdraw tax exemption
infuriated the Evangelical community, all
the more so when the Supreme Court
upheld the policy in the Bob Jones case,
even after the Reagan administration had
repudiated it.”3 While this episode has
largely faded from public memory, it has
been the subject of recent scholarship
and is now generally understood as hav-
ing “marked a key moment in the forma-
tion of modern evangelical politics.”74

We need not decide whether to give
Roe, or the equal rights amendment (or
the transformation in the role of women,
which of course continued despite the
defeat of the proposed amendment75), or
the Bob Jones controversy pride of place
in bringing about the party realignment
that produced the recent spectacle of a
half dozen Republican presidential hope-
fuls vying to prove the fervor of their
opposition to abortion.7® But certainly
those who attribute our ongoing culture
wars to a single Supreme Court decision,
now entering its fifth decade, must
explain away numerous crosscurrents,
contingencies, and ambiguities - the
many pieces of the puzzle that is the
Supreme Court and public opinion.
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